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Abstract:

The principle in the Moroccan Family Code is that the marriage of the custodial mother
to a foreigner of the child subject to custody annuls her custody, except in some
exceptional cases mentioned exclusively. However, the practical application of this
requirement over two decades revealed several problems that made amending it
urgent.

However, this amendment must be consistent with the purposes of Islamic Sharia and
rely on open and moderate ljtihad for Islamic Figh. This study came to shed light,
according to an inductive and analytical approach, on the most important practical
problems posed by the issue of custodial mother marriage. To conclude this issue is
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a question of degree, as evidenced by the differences of Muslim jurists regarding it,
and that any proposal for an amendment that takes into account the best interest of
the child in custody is an acceptable proposal and does not contradict the purposes of
Islamic sharia.

Keywords: Moroccan Family Code, Jurisprudence, Islamic Sharia, Custody, Best
Interest of The Child.
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