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Abstract:

The Law No. 10 of 1984 of Libya and its subsequent amendments paid particular attention to family-
related provisions. To this end, it encompassed a set of legal texts aimed at consolidating these rights
within binding legal provisions that are clear in certain aspects, while in other instances remaining silent
or ambiguous in meaning. This necessitates judicial intervention, whereby the judge must either
determine a specific meaning or establish rulings for matters left unregulated by the texts, drawing upon
the methodologies of ijtihad (juristic reasoning) in Islamic jurisprudence, the objectives intended by the
legislator in enacting these provisions, as well as comparative legal systems and the manner in which
their judiciaries have intervened to fill legislative gaps. Such intervention may also prompt the legislative
authority to revisit and amend the law in the future to remedy deficiencies and clarify ambiguous
provisions. This objective may be achieved whether through individual judges or collegial courts, and
whether the interpretation is issued by the Supreme Court, with its binding authority, or by lower courts.
Judicial work breathes life into statutory texts, revealing their strengths and weaknesses, their
completeness and deficiencies, as well as the clarity or obscurity of their language. Moreover, the
judiciary may lay the groundwork for amending certain provisions or propose new ones to the competent
legislative authority if practical realities demonstrate that family welfare and the achievement of justice
require such enactments. The Marriage and Divorce Law No. 10 of 1984 and its amendments, like
comparative legislation, have been subject to observations arising from judicial interpretations and
applications. Therefore, this research focuses specifically on Libyan judicial ijtihad concerning matters
left unaddressed by the legislator or affected by ambiguity and generality in statutory provisions.
Importance of the Topic The importance of this study lies in highlighting the role of the judiciary in
matters subject to ijtihad, through adherence to the principles and controls of Islamic jurisprudence.
Additionally, family issues require coordination between Islamic jurisprudence in terms of substantive
rulings and positive law in terms of procedural regulation and organization. Reasons for Choosing the
Topic Through studying the provisions of Law No. 10 of 1984 and its amendments, it has become
evident that certain shortcomings exist in its drafting. Accordingly, it is necessary to examine how the
law may be reformulated in a manner that ensures justice both during the continuation of marital life
and upon its dissolution. Despite the abundance of Islamic legal texts and the provisions contained in
Law No. 10 of 1984 and its amendments, these texts do not comprehensively regulate all family matters.
This has allowed judicial ijtihad considerable scope to derive rulings for newly emerging cases.
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Consequently, the Libyan judiciary has been characterized by flexibility and adaptability in adjudicating
cases according to new developments through interpreting and applying statutory texts in line with
contemporary realities. However, situations sometimes arise before the courts for which no explicit legal
text exists. In such cases, is judicial ijtihad in family law subject to the same conditions governing
general ijtihad in Islamic jurisprudence as established by scholars of usul al-figh? Or does such ijtihad
operate without specific conditions? Additionally, there is a lack of clarity regarding the foundations and
controls governing the process of judicial ijtihad within the framework of family law legislation. The
researcher’s inability to access unpublished judicial rulings in order to develop a realistic perspective
based on practical court applications. The scarcity of prior judicial studies concerning family cases,
which would assist in forming a comprehensive vision for reformulating certain provisions of this law.
This study adopts an analytical and comparative approach to selected legal provisions contained in Law
No. 10 of 1984 and its amendments, with reference to other Arab legal systems for comparative benefit.
The research is divided into two main sections: First Section: The Concept of Judicial ljtihad and Its
Applications in Marriage Rulings. First Requirement: The Concept of ljtihad and Its Applications in the
Formation of the Marriage Contract. Second Requirement: Judicial ljtihad Concerning the Rights Arising
from the Marriage Contract. Second Section: Judicial ljtihad in Divorce Rulings. First Requirement:
Judicial Applications in Divorce Rulings. Second Requirement: Judicial ljtihad Concerning the
Consequences Arising from Divorce.

Keywords: Judicial ljtihad in Family Law, Libyan Law No. 10 of 1984 (Marriage and Divorce Law),
Judicial Interpretation and Legislative Gaps.
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